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Presenter Notes
Presentation Notes
It could be quite easy to deliver a day’s workshop on this topic, but the areas we’ve decided to focus on are the following:

the types of obligations that can be validly created, under the terms of s.106;
the formalities and statutory requirements for a valid planning obligation;
the limitations that need to be adhered to;
other powers which may be relevant or may be able to be relied upon;
a very brief word on national policy and what it says about planning obligations, 
issues to think about in terms of the parties to a planning obligation and ensuring that the correct parties are bound;
a couple of examples of practical issues or problems, and how these can be addressed; 
how s.106 obligations can be modified or discharged; and
finally, a quick word on enforcement.



What is a Planning Obligation?

» Enforceable against the person entering into the obligation and any person deriving title
from that person (s106(3))

* Any person interested in land in the area of a local planning authority may, by agreement
or otherwise, enter into an obligation...” (s.106(1) TCPA 1990)

« Types of obligations:
a) Restrict development or use of land
b) Require specified operations or activities to be carried out on land
c) Require land to be used in specified way
d) Require sum(s) to be paid to LPA
« Most common — affordable housing, education, transport, healthcare, POS, SUDS...

* No requirement for planning application
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So what is a planning obligation? 

The key point is that a planning obligation is enforceable against the party that enters into it and any successors in title. This is unlike a normal contract which can only bind the person entering into it and the statutory scheme also avoids the issues associated with positive covenants running with the land which are a familiar problem in land transactions. 

The matters that can form lawful planning obligations are set out in sub-section (1)(a) of s.106.

The first is an obligation which restricts the development or use of land in a specified way.  This is really a traditional restrictive covenant, and it is important to bear in mind that the land we’re talking about here is the land being bound by the obligation. 

The second – a requirement to carry out specified operations or activities in, on, under or over the land. This is a positive obligation to do something. 

The third is a requirement that the land be used in a specified way. In other words, actually requiring a use to be implemented in a particular way. 

And the final one, an obligation to pay sum or sums of money to the LPA, on a specified date or periodically. Note that this only relates to payment to the LPA, as we will come to later. 

S.106 obligations most commonly deal with things like affordable housing, education, transport, healthcare, public open space, sustainable drainage etc 

Important to appreciate that a planning obligation must fit those criteria if it is to be bind the land and be enforceable against subsequent owners – if it doesn’t its just a normal contractual provision enforceable only against the person entering into it.

It should also be noted that s.106 obligations do not have to be linked to a planning permission – there is no reference to this in s.106 at all. That is of course its most common use and if an obligation overcomes a legitimate planning objection then it should be treated as a material consideration by the LPA in determining a planning application under s.70 TCPA 1990. Obligations are also used in enforcement situations, to give LPA certainty that breaches of planning control, or their effects will be remedied. 

I’LL NOW HAND OVER TO TOM…



Nature of obligations

» Section 106(2):
a) Conditional or unconditional

b) Impose restrictions/requirements indefinitely or for
specified period

c) (1) Payment of specified amount or amount
determined according to s.106 instrument

(1) Iif periodical sums, require payment indefinitely or for
specified period
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Subsection (2) of s.106 goes on to say that a planning obligation may:

Be conditional or unconditional. Most commonly, obligations are conditional upon the grant of PP and Commencement of Development (which is usually defined in the agreement) but there may be clauses which should come into effect immediately on completion and there may be circumstances where it is desirable for the obligations to come into effect immediately (e.g. retrospective planning permission). 

It may also impose restrictions on development/use, require specified operations or activities to be carried out or require use of the land in a specified way either indefinitely or for a specified period. As we’ll touch on later, if an obligation is imposed indefinitely it can potentially be varied under s.106A in the future if it no longer serves a useful purpose.

With regards payments under an obligation, these can be a fixed sum or a sum calculated in accordance with a formula set out in the obligation e.g. contributions calculated by reference to the number of bedrooms within the total dwellings that will be constructed if you are entering into an obligation at outline planning stage and that is an unknown, or following a viability review. It can also require payments indefinitely or for a specified period – I’m not sure if there are many examples of requirements to make payments indefinitely but an example might be for biodiversity maintenance?  



Formalities

 “...by agreement or otherwise...” = Agreement or UU
* A deed which:

a) states it is a planning obligation
b) identifies land in which person is interested

c) identifies person entering into the obligation and states their
Interest

d) identifies LPA by whom obligation is enforceable

 Local land charge
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Moving on now to the formalities of a planning obligation. 

A planning obligation can take the form of an agreement with the LPA, or a UU given by the landowner and other parties with an interest in the land. Both are equally valid and enforceable. One key difference of course is that in a UU you cannot include covenants on the part of the LPA e.g. to use contributions for a particular purpose, or to repay monies if not spent after a specified period. UU’s are useful for developers in appeal situations if the terms of a planning obligation cannot be agreed, and are often used for payment of simple one off contributions. Practical point – you should negotiate – potential for costs on appeal for your client! 

The formal requirements for a planning obligation are set out in s.106(9). It is important to note that planning obligations must be executed as a deed – this is a statutory requirement. This is also the case with regards agreements to vary a planning obligation under s.106A. 

The rest of the requirements are that the deed states it is a planning obligation, identifies the land, and identifies the party’s interest in the land…….It has been held that a failure to identify their interest results in the agreement not being binding (Southampton City Council v Hallyard Ltd [2009]), so it is really important to check for this. 

Lastly, the deed must identify the local planning authority by whom the obligation is enforceable. 

Under subsection (11) a planning obligation is registrable as a local land charge under the Local Land Charges Act 1975. Important so that future purchasers on notice of any s.106 agreement which bind the land. 



Limitations

« Cannot require:
— transfer of land
— payments to public bodies other than LPA

» Consider ‘Grampian style’ drafting - R(Crest Homes plc)
v South Northamptonshire DC (1994)

— “No development shall be commenced until...”

geldards


Presenter Notes
Presentation Notes
I’m going to look now at some of the general limitations on planning obligations.

The first is that they cannot require land to be transferred. This has been considered by the Courts, who were clear that if Parliament had wanted to allow LPA’s to impose positive obligations to transfer land then it would have expressly included this in the list of things a section 106 obligation can do in subsection (1) that we looked at earlier. However, in the case involving Crest Homes the Court held that an obligation to transfer land was validly created because it was drafted as a negative covenant (i.e. similar to a ‘Grampian’ condition) – in other words it restricted the use or development of land until a transfer had been completed. The Court did comment that this was required for a planning purpose – in other words, there must be some valid need or link to the planning permission.  Practical drafting point – compare “no development shall commence until …” with “Prior to commencement…..”. In the context of conditions the Courts have held that the former is able to be enforced whereas the later is not necessarily enforceable. 

S.106 also does not permit payments to public bodes other than the LPA. I have in the past seen drafts of agreements where payments are proposed to be made direct to, for example, the Environment Agency, NHS Clinical Commissioning Groups, or the Fire and Rescue Service. The way around this is for the payment to be made to the LPA, and then to include a mechanism (either in the agreement or separately) by which the LPA transfers the money to the other public body. But practical tip – be careful of obligations to refund money, its expensive if you have to give it back and can’t recover it from the body you’ve paid it over to!

I’LL NOW HAND OVER TO GARETH…




Other powers

* s111 Local Government Act 1972

e |s this calculated to facilitate, or conducive or incidental to,
discharge of a function?

» s24 Local Government and Elections (Wales) Act 2021
* Are there any limitations on this?

* If local authority acting for a commercial purpose must use a
company
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It is important to consider what other powers the local planning authority may be exercising when entering into a planning obligation, especially if there are provisions that do not fit within the technical requirements of subsection (1) 

The two general powers that are often referred to are s.111 of the LGA 1972 and s.24 of the Local Government and Elections (Wales) Act 2011. 

The first is a power for a local authority to do anything which is calculated to facilitate, or is conducive or incidental to, the discharge of any of their functions. If you are seeking to rely on this power for anything which might fall outside of the terms of s.106 then you need to think carefully whether what you are proposing is genuinely conducive etc to the discharge of the LPA’s functions, as opposed to really introducing an entirely separate function? There is also the issue of such provisions not running with the land and therefore not binding successors in title.

The second is the recently introduced general power of competence for local authorities. This is a very broad power, but it doesn’t allow you to act contrary to any limitations imposed in an earlier Act (e.g. TCPA 1990). So you can’t use it to do something which is expressly not permitted by s.106. Whether the list of things you can do is an express prohibition is perhaps a moot point.  Another point to bear in mind is that if a LA is acting for a commercial purpose it must do so through a company. We have seen examples of this cropping up under the equivalent power in England, where a LPA was seeking to provide for paid project management services in a s.106 agreement under the general power of competence, that was a commercial service and not able to be provided by the LPA directly. 

Many historic agreements will also refer to s2 of the Local Government Act 2000 which was a power to promote or improve economic, social or environmental well-being and therefore understandably quite useful if s106 didn’t fit the bill. s2 has however now been replaced by s24 as it covers a wider area.


Other powers: case law

R (Savage) v Mansfield DC (2015)
— Obligation not to seek compensation if PP modified/revoked

— Could be enforceable if entered into under s111, LGA 1972 or
s1, LA 2011 (equivalent to s24, LGEWA 2021)

* R (Khodari) v Royal Borough of Kensington and Chelsea (2017)
— Parking permit free flats = personal obligation
— Original party bound as contractual obligation
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I am just going to look quickly at a couple of cases on the use of other powers in the context of s.106 agreements. 

The first – Savage v Mansfield DC – is a case where planning permission was granted on a site adjacent to a SSSI which had the potential to be designated as a special protection area under the Habitats Regs. The developer entered into a planning obligation with the LPA under which it undertook not to apply for compensation in the event that the PP was modified or revoked. 

The Court found that this “unduly strained the language of s.106” in terms of the types of obligations permitted. However, the Court held that this could be made enforceable by an agreement entered into under s111 LGA 1972 or s1 LA 2011 (equivalent to s24, LGEWA 2022)

The second – Khodari v Royal Borough of Kensington and Chelsea – is a case involving an obligation not to apply for parking permits for flats (due to parking pressures in the area) which was intended to be enforceable against the tenants of the flats.

The Court held that this was not a restriction on development or use of the land that was being bound (i.e. the property being developed), it was only placing a restriction on the use of the highway. However, the Court found that although the monitoring fee payable on completion of the agreement was not valid as a free-standing obligation, it was permitted under these general powers so the original parties to the deed were bound by it as a matter of contract. 

So always think about the purposes a 106 can be used for and whether it will bind the land!

I’LL NOW HAND OVER TO CHARLES…




Planning Policy Wales

* PPW and NDF only include examples of areas where
s106 obligations may be useful:

* Biodiversity
* Public transport
* Active travel networks

e Remediation
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I am just going to touch on the national policy position, to make you aware of what it says about s.106 obligations. 

National planning policy has changed significantly in recent years with the introduction of Planning Policy Wales and the adoption of Future Wales, the national development framework. Those documents do not, however, include any general policy in respect of s106 obligations. What you will find in PPW and the NDF are a number of examples of areas where s106 obligations may be useful, I’ve picked out some of the major ones on the slide but just to emphasise that this isn’t intended as a definitive list.


Circular 13/97

* Principal policy - obligations only sought if:
* Necessary

* Relevant to planning

 Directly related to the proposed development

* Fairly and reasonably related in scale and kind to the proposed
development

 Reasonable in all other respects

» Conditions preferred over planning obligations
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The principal source of policy and guidance on s106 obligations in Wales is therefore still Welsh Office Circular 13/97.

The circular’s principal policy is that obligations should only be sought if the five tests listed on the slide are met, with details on each test set out in Annex B to the circular.

However, obligations should only be used where it is not possible to address unacceptable impacts through a condition, and there is further guidance in relation to conditions in Welsh Government Circular 016/2014. And as a practical point it’s important to ensure that obligations don’t duplicate, or even worse conflict with, the requirements of conditions – we do see that!



Circular 13/97 (cont...)

* Planning obligations can remedy genuine planning
problems and enhance the quality of development

* Local plan policies will provide the basis for justifying
s1006 obligations

* Policies must make clear LPA will take account of site
specific circumstances
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Annex B states states that planning obligations have a positive role to play to remedy genuine planning problems and enhance the quality of development. Emphasis should be placed on the overall quality of a development rather than the number and nature/value of planning obligations; as the circular puts it, “Acceptable development should never be refused because an applicant is unwilling or unable to offer benefits. Unacceptable development should never be permitted because of unnecessary or unrelated benefits offered by the applicant.”

It sets out that policies for seeking planning obligations should be set out in a Local Plan to enable fair and open testing of the policy at examination. In other words, you need to establish rates or charges through development plan processes, and set them out in a SPD and not just decide them arbitrarily – we actually see that a lot.

Policies should also be clear that planning obligations will take into account site specific circumstances and should not be blanket formulas; the circular explicitly states that plan policies do not provide a guarantee that attempts to secure extra planning benefits will always be successful.

I’LL NOW HAND OVER TO TOM…




Competing policy demands

* R (Working Title Films Ltd) v Westminster City Council
(2016)

- Provision of community hall compensated for under-provision
of affordable housing

- “Matters of weight and of planning judgement are for the
decision maker, and the officer and his Council were perfectly
entitled to think that the gain in one area made up for the loss
In another.”
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This case is partly about compliance with the tests in Reg 122 of the CIL Regulations (which set out tests that a valid obligation must satisfy if it’s to constitute a reason for granting planning permission), but it’s also relevant to situations where there are competing policy demands for a finite ‘pot of money’, as determined following a viability appraisal of a development. 

In this case a decision had to be made between seeking the full affordable housing amount required by the Local Plan policy, or the provision of a community hall. The Council decided that it was more beneficial to provide the community hall and parking facilities, with a reduced amount of affordable housing. A challenge was brought by a film company based at an adjacent street. 

The Court refused the challenge, and in reaching its decision commented that…”Matters of weight and of planning judgement are for the decision maker, and the officer and his Council were perfectly entitled to think that the gain in one area made up for the loss in another”. 



Parties

* s106(1) - “Any person interested in land...”

* No requirement to bind all land - R(McLaren) v Woking
BC (2021)

» Cannot bind superior estate

 Third party interests — Option Agreement / Contract /
Mortgagee

 Trustees may seek to limit their liability
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Moving on now to some technical issues relating to parties and the legal interests that need to be bound by a planning obligation.

It is a fairly common misconception that a planning obligation has to bind all interests in land covered by a planning application. This isn’t the case – you will note that the wording in subsection (1) of s.106 enables “any party interested in land” to enter into an obligation (not all parties). There may be cases where the landowner doesn’t own a small part of the application site – there is no reason why that part of the site can’t be excluded from the land bound by a s.106 agreement, if the LPA considers this is OK from an enforcement perspective.

McLaren v Woking Borough Council is a good recent example of this; following a resolution to grant on an application for a 6-storey apartment building, the LPA had negotiated with both landowners involved but one had not executed the agreement. The LPA had then proceeded to complete the s.106 agreement with the other landowner only and grant PP to that party. On a JR challenge by the other landowner (i.e. the one that hadn’t signed), the Court confirmed that the s.106 agreement was adequate and that the obligation bound “a sufficient part of the site… to preclude development unless its purposes are met”.

It’s important to appreciate that a party cannot bind a superior estate. So a party with a 99 year lease can’t bind the freehold interest, although again the LPA might be minded to take a pragmatic approach based on the nature of the lease and the particular terms of the s.106. 

On the slide I’ve highlighted a few examples of the types of third party interests that are typically bound by s.106 agreements. Mortgagees need to be bound although usually only to the extent that they are in possession. One interesting situation to consider is where a mortgagee has taken possession after the developer has defaulted on the mortgage and gone into liquidation – it’s arguable that the mortgagee in possession doesn’t have sufficient interest to bind the freehold interest – we have come across this where a mortgagee in possession is seeking planning permission to dispose of land – drafting techniques to get around this 

Another situation which often arises is an option agreement – developers typically enter into them then seek planning permission before they purchase the land.  Our practice is to bind landowners into substantive obligations and bind option holders solely for the purpose of giving consent for the landowner entering into the agreement and confirming that they will be bound by its terms if they become the owner in due course. 

Another scenario that crops up occasionally is land held on trust. In these situations it is important to ensure that the correct individuals are entering into the s.106 as trustees, and you may find that they look to limit their liability for the s.106 obligations to the value of the trust. I know of LPA’s who have accepted this. 

I’LL NOW HAND OVER TO GARETH…



Local Authority owned land

* LPA cannot enter into an obligation with itself
* Does the LPA's land need to be bound?

« Some options available as LPA is in control:
- Restriction on development and supplemental agreement
- Conditioning requirement for a s106

- Condition of sale contract
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I’m now going to talk about the thorny issue of binding local authority owned land. 

This is a topic on which there are many differing views among in-house and external legal teams. Our view is that a LA cannot covenant with itself and so cannot enter into a s.106 obligation in respect of land it owns; although a council may have different capacities (e.g. LPA, LEA, highways, or estates capacities) those departments do not have separate legal personalities, a point confirmed in the recent case of Cotham School v Bristol City Council & Bristol City Council. Similarly, a specific power for the Crown to be able to act in different capacities was seen as necessary and included in s.89 of the GOWA 2006, but 

In the first instance you should consider whether LPA land actually needs to be bound by a particular obligation. The points Tom referred to on the previous slide apply just as equally to LPA land and LPA land will often be included in a planning red line for reasons that have nothing to do with any obligations that might be needed (or indeed for no reason at all!)

It’s important to remember that as the LPA owns the land it’s in control over any development taking place. So one option which we’ve used previously is to enter into an agreement with the developer (who presumably has a conditional contract or option agreement in place) containing a restriction on development of any part of the site until a further s.106 agreement, on substantively identical terms, has been entered, which happens immediately upon the transfer of land.

Another option is to deal with through the sale contract, by making it a condition of the contract that the purchaser enters into the s.106 obligation (in an agreed form annexed to the contract) simultaneously upon completion. 

In both cases, the key point is that the LPA is in control as it owns the land at the point at which the s.106 agreement is signed and planning permission is granted for the land. 

Or you could impose a pre-commencement condition requiring a section 106 (although call me old fashioned but that feels wrong!)

We are aware of a PLC note suggesting that a council landowner could use a unilateral undertaking in these circumstances, however we don’t believe that that works because however a section 106 obligation is given, it has to be enforceable by someone and that would still be the LPA who still could not effectively enforce the obligation against themselves. The note in any event suggests that a pre-commencement condition would be more robust and does not consider the supplemental agreement approach we’ve just mentioned, so we don’t believe much weight should be placed on that note accordingly.


Costs

* No statutory right to recover costs

* Most developers will agree to pay reasonable costs —
keep breakdown/records

 Solicitor’'s undertaking or money on account (with costs
payable regardless)

* Monitoring fees
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Although subsection (1)(d) contains a broad power to require payment of sums of money, the general consensus is that this does not actually cover a legal right for a LPA to recover its costs incurred in drafting and negotiating a planning obligation. However, developers will generally agree to pay reasonable costs.

It is important for the LPA’s solicitor to obtain a solicitor’s undertaking from the other side from the outset. This should be expressed so that the fees are payable whether or not the agreement proceeds to completion – otherwise there is a risk of aborted costs if the developer walks away or appeals (and submits a UU) if negotiations become overly protracted.

Developers will seek to knock down fees at the conclusion of an agreement, so it’s sensible to deep detailed records of the work undertaken which has led to the level of fees being incurred. 

It is also important because s.111 and s.24 wont allow you to profit – they aren’t s106 obligations. 

With regards monitoring fees, these used to be standard requirements of s.106 agreements. However, in Oxfordshire County Council v Secretary of State for Communities and Local Government and others [2015] EWHC 186 (Admin) the Court held that standard monitoring fees for agreements relating to, for example, payment of one contributions are not valid planning obligations as this is simply the LPA carrying out one of its everyday functions. However, where the agreement relates to a major development with multiple complex obligations phased over a lengthy period of time then a monitoring fee will probably be lawful. Planning guidance in England has recently been changed to expressly say that monitoring fees can be charged on s106 agreements there but no such change has taken place in Wales.



VAT

* HMRC published article setting out its position in 2003
(JPEL)

* VAT should not be added to costs of work by LPA legal
team for the LPA

* VAT can be charged if LPA legal team provides services
to developer

* If external lawyers’ fees payable by developer, LPA can
recover VAT
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I’m just going to touch on a slightly technical, perhaps geeky, point, which is the position of VAT on legal costs.

HMRC has set out its formal position on this, which is that VAT should not be added to costs of work carried out by a LPA’s in-house legal team on behalf of the LPA, although VAT can be charged if the LPA’s legal team provides services to a developer (which is probably quite rare, perhaps e.g. drafting a UU on their behalf).

More commonly, LPA’s sometimes instruct an external firm of solicitors such as ourselves to act on their behalf, on the basis that the developer is to be responsible for paying our fees. In those circumstances, the standard approach that we adopt is that the developer pays the costs element of our invoices and the LPA pays the VAT, on the basis that the LPA is able to recover the amount of VAT paid.

Developers are quite alert to this!!! [Don’t mention issues with payments and recovery of VAT]

I’LL NOW HAND OVER TO CHARLES…



Practical issues (1)

* Heads of Terms
— base on committee report
— set parameters for drafting
— balance of certainty and flexibility
* Ensure delegated powers in place
— Andrews v New Forest DC (2017)
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I’m now going to discuss a few practical issues that need to be considered when you come to draft or negotiate a s.106 planning obligation.

Often, particularly on more complex agreements, the parties will want to agree a set of heads of terms before the solicitors start work on the legal agreement itself.  It needs to be borne in mind at all times that the heads of terms need to be based and fall within the terms of the committee report - essentially this is the authority for entering into the agreement and the terms that it will contain. 

The purpose of the heads of terms is to set the parameters for drafting, and there will always be a balance between having clear certainty as to the obligations that are to be involved and building in a degree of flexibility as to the level of the obligation or how certain mechanisms in the agreement will work, which will be dealt with in the legal drafting and will be a matter of negotiation between the parties’ solicitors. 

Often used to instruct internal or external solicitors. 

Another vital point to bear in mind is the need to ensure that the appropriate delegated powers are in place to enable the relevant officers to negotiate terms of a s.106 agreement and complete the agreement on behalf of the LPA (usually it will be the Head of Legal or Chief Executive who will have powers to actually sign the agreement).

The case of Andrews v New Forest District Council is an example of where this went wrong, where an agreement was entered into by an officer without the appropriate delegated authority, and the LPA ended up having to effectively challenge its own decision by way of JR in order to quash the planning permission.



Practical issues (2)

* Check all requirements of s106(9) complied with

* Think carefully about triggers

* Precise drafting — what does the clause actually require
[ permit?

e Severance clause
— Jelson Ltd v Derby CC (2000)
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Looking at the agreement itself, it is important to check that the agreement complies with ALL the requirements of s.106(9). These are the legal requirements and formalities which I set out earlier - that the agreement is executed as a deed; that it identifies the parties’ interests in the land; that it identifies the authority by whom the obligations are enforceable….

Another thing to think carefully about is the triggers i.e. the events which trigger a need for certain obligations to be complied with. An example of a bad trigger would be a requirement to provide 30% of all dwellings as affordable housing following occupation of 75% of the total dwellings- it can’t be complied with/enforced!

On a similar note, this is of course a legal agreement so the obligations do need to be precisely drafted. You need to consider carefully what the wording of a clause actually requires or allows e.g. wording such as a requirement to provide “up to x% as affordable housing….” actually allows 0 affordable housing!�
Finally, despite the statutory basis of a s.106 agreement, it is subject to the usual rules of contract law. It’s therefore possible to include a severance clause, or what we sometimes call a “blue pencil” clause, which allows for unlawful or invalid parts of an agreement to be struck out and allow the rest of it to remain in force. The Jelson case I've referred to there confirms this and it can be useful to do this if there is debate about obligations are CIL Regs compliant and there is either a threat of JR or an appeal. 

I’LL NOW HAND OVER TO TOM…



Completion

* Ensure bind all interests as at date of completion

— Up to date official copies

— Certificate of title/warranty?

* Counterparts?
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When you come to completing a s.106 agreement, its important to ensure that you bind all interests in the land as at the date of completion. So it’s sensible to obtain up to date official copies from the Land Registry, as several weeks or even months may have passed since negotiations on the agreement first started and you obtained title details.

If you have doubts or concerns about the title position (e.g. particularly if unregistered land), it might be worth requiring the developer’s solicitor to provide a certificate of title. That way you would at least have some redress against the solicitors or the parties  if the title information turned out to be false, but it’s no substitute for getting it right at the time of completion. 

You also sometimes see a clause in the agreement in which the owner warrants that no other party has a legal or equitable interest in the site. Again it’s a poor substitute for getting the parties right.  

I've put a question mark next to counterparts. Just in case you’re not aware, this basically means each party signing a separate copy of the agreement, which taken together amount to a complete agreement binding all the parties. There is nothing wrong in law with executing in this way, but there is a PINS practice note relating to planning appeals which advises against this, primarily on the basis that s.106 agreements are public documents which are available on the planning register, and the public should be able to see a complete document signed by all the parties. However, I know that some LPA’s do agree to this, particularly where there are multiple parties and a tight deadline which risks the development not coming forward at all. 



Modification and Discharge

 ST00A:

— By agreement (executed as a deed)

— On application to LPA (after 5 years)
* s106B — appeals re s106A applications

« Commonly used for s.73 applications
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I’ll just quickly explain the basis on which s.106 planning obligations can be modified i.e. varied or discharged. 

There is a specific statutory provisions for this – section 106A - which provides that a s106 obligation may be modified by agreement (which must be executed as a deed) or by application to the LPA once a period of 5 years has passed. Can be done voluntarily or a formal application to the LPA. 

There is an appeal mechanism under s.106B where a LPA refuses an application under s.106A.

Section 106A is often used where the obligations themselves are not being varied, but where a s73 application has been submitted and it’s necessary to attach the original s.106 agreement to the new permission that will be granted pursuant to that s.
73 application (which in legal terms is a separate PP). 

We sometimes see clauses purporting to bind any future permission granted under s.73. We don't like them – Norfolk Homes Ltd v North Norfolk District Council [2020] EWHC 2265 is often quoted as a case that confirms such clauses are valid but it’s not. All that case did was confirm that where you don’t enter in a s.106A deed of variation on a s.73 application the original s.106 agreement won’t be enforceable if the s.73 development is implemented. It made some obiter comment on the subject which I interpret to mean that an LPA would be ill advised to countenance such clauses – developers’ solicitors will argue this point. We have compromised with clauses that allow the original agreement to be enforced or alternatively for a new 106 to be entered into at the LPA’s choice or by agreement. Also bear in mind that the s.106 requirements under local policy may have changed since the original s.106.

I’LL NOW HAND OVER TO GARETH…



Enforcement

 Joint and several liabllity
* Exemptions?

* If releasing a party from liability ensure remains liable for prior
breaches

* Enforcement options:
e pursue unpaid money as a debt
* |Injunction (if proportionate)
« enter land and carry out operations
* Need for more immediate step-in rights?
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I’m going to touch on enforcement options where a s.106 planning obligation is breached.

The first point to note is that it’s important to ensure that where there is more than one party to the agreement, they have joint and several liability for the obligations.  This means that the LPA can enforce against one or all of the landowners if there is a breach.

Many agreements will include exemptions for specific classes of potential successors in title, common examples being statutory undertakers and plot purchasers/occupiers. It is important to check that there are no obligations that these successors in title would need to be bound by and you can make partial exemptions in those cases if needed.

Also, it is usual that a party is released from liability under the agreement once they dispose of their interest in the site. However, the parties should remain liable for breaches which occurred whilst they had an interest in the site. 

A rather technical question which sometimes arises is whether you should allow a party to be free from liability whether the breach occurs on a part of the site which they no longer own but they still own another part of the site. There is not necessarily a right answer to this, although there are some practical benefits in being able to enforce against all landowners regardless of which part of the site a breach occurs.

If there is a breach then the options open to the LPA are:

Pursue any unpaid money as a debt;
Seek an injunction from the court under s.106(5) – can take time, and as Charles will briefly explain in a moment not always straightforward;
Under s.106(6), enter land and carry out operations and recover expenses incurred. However, must give 21 days notice first. 

Is there a need to include more immediate contractual step-in rights in the s.106 agreement e.g. for breach of SUDS obligations?

I’LL NOW HAND OVER TO CHARLES…




Enforcement — Case law (1)

 Newham LBC v Ali and Others (2014) & (2018)

— UU requiring removal works to place of worship
— Planning obligation is enforceable as a contract

— Injunction usually granted for substantial breach of planning
obligation

— Court has power to suspend an injunction

— Hardship did not amount to circumstances that gave Court
power to suspend injunction
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I’m now going to briefly look at a couple of cases concerning enforcement.

The first is Newham LBC v Ali, which was a long running saga concerning unauthorised development at a mosque. To avoid enforcement action a UU was given which required the owners to submit a planning application within 12 months, and if this was not granted then they would have to remove the unauthorised development.

The Court suspended an injunction in 2014 until after the outcome of a planning appeal was known. 

By 2018, the planning appeal had been dismissed by the Secretary of State. The Court of Appeal refused to grant the owners permission to challenge the appeal decision by way of JR, so the injunction became active. 

The owners then made an application to the Court to suspend the injunction.  The Court found that although enforcement of the injunction would cause hardship to the owners and the users of the mosque, suspending the injunction would undermine planning control. By that point no planning application had been submitted as required by the UU, there had been no real consultation with the LPA and no progress in entering into an agreement with a proposed developer. In the words of the Court the owners of the Mosque had “continued to procrastinate”. 



Enforcement — Case law (2)

Hampshire CC v Beazer Homes [2010] EWHC 3095

» Clawbacks are common in agreements

 Wednesbury Reasonableness applies to decisions to
spend
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The second case I’m going to mention focuses on how a local planning authority might expend monies collected for a specific purpose under a section 106 agreement. Hampshire CC v Beazer Homes involved a broad dispute as to what portion of a highways contribution of c£2m was refundable by the Council pursuant to clawback clauses that typically are included in section 106 agreements requiring monies not spent for specific purposes to be refunded. In this the Council sought declarations as to the meaning of the agreement to inform an arbitration then ongoing. 

In the course of correspondence, the developer challenged a number of items of expenditure which had appeared in the Council’s documentation evidencing its expenditure. It contended that some items of expenditure had not been reasonably or properly incurred and that some items had not been “expended” at all. It contended that, as a result, it was entitled to significant sums by way of refund. The developer also expressed dissatisfaction with the Council’s response to its requests for further explanation and justification of its expenditure. The developer contended  that the documents that had been provided by the Council were not adequate to explain and justify the work that has been carried out using its financial contributions.

The developer in that case sought to imply a term into the section 106 agreement that the expenditure needed to be reasonably and properly incurred but the judge rejected that proposition, accepting instead submissions made on behalf of the Council, relying on a number of authorities, to the effect that the section 106 agreement gave a wide discretion to the Council as to how it expended the monies for the particular purpose, which should not be interfered with by the Court. That proposition was subject to the Council’s decision making not being arbitrary, capricious, perverse or irrational. The concern in the cases discussed in Beazer is that the discretion as to how to spend monies should not be abused. Whilst reasonableness and unreasonableness are concepts that could be employed in the context, that was only in a sense analogous to Wednesbury unreasonableness, not in the sense in which that expression is used when, for example speaking of the type of clause that you might find acting you to behave reasonably in contract. Wednesbury unreasonable is unreasonableness in the sense that no reasonable local authority would have acted in the same way and it’s a high hurdle. This goes to illustrate that a section 106 agreement sits within a public law framework and we usually seek to exclude  reasonableness  clauses from a section 106 agreement.
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